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Introduction 



1. This consultation document seeks comments on draft proposals 
for the Lord Chancellor's complaints scheme regulations to be 
made under section 23(2A)(b) of the Solicitors Act 1974 (the 1974 
Act) and section 55(2)(d)(ii) of the Courts and Legal Services 
Act 1990 (the 1990 Act). Section 23(2A)(b) of the 1974 Act was 
inserted by section 54 of the Act. Copies of sections 54 and 55 
of and schedule 9 to the 1990 Act are reproduced at Annex A. The 
draft of the regulations is at Annex B. Copies of responses will 
be made available on request to the public unless respondents 
specify otherwise, in which case confidentiality will be 
strictly respected. Any comments should be sent by 11 October 
1991 to : 



Mr Paul Kennedy 

Legal Services and Agencies Division 

Lord Chancellor's Department 

Trevelyan House 

30 Great Peter Street 

London SWIP 2BY 

(fax 071-210- 8780) 

Further copies of this consultation document can be obtained from 
the above address. 
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Background to sections 54 and 55 of the Act 

2. Prior to the 1990 Act it was an offence under section 23 of 
the 1974 Act for anyone other than a solicitor, barrister or duly 
certificated notary public to draw up or prepare for reward the 
papers on which to found or oppose a grant of probate or letters 
of administration. Apart from this small area of reserved work, 
there was, and continues to be, no restriction on anyone drafting 
for reward a will or administering for reward the estate of a 
deceased person. 

3. In furtherance of the Government's policy of deregulating 
probate, subject to safeguards, sections 54 and 55 of the 1990 
Act create two new classes of probate practitioner (financial 
institutions and "approved bodies": see paragraphs 4 and 5 below) 
entitled to exemption from section 23 of the 1974 Act. These 
probate practitioners will be entitled to provide for reward 
"probate services". "Probate services" are defined in section 
119 of the Act to mean, "the drawing or preparation of any papers 
on which to found or oppose a grant of probate or a grant of 
letters of administration and the administration of the estate 
of a deceased person" . The effect of this is that those new 
practitioners wishing to provide for reward a one-stop service 
to their clients by doing both the work reserved under s.23 of 
the 1974 Act and also the administration of the estate, will 
have to comply with the requirements of sections 54 or 55 of the 
Act- On the other hand, those practitioners whose work involves 
only the administration of the estate will not be affected by the 
Act. 



4. The exemptions from section 23 of the 1974 Act, listed in 
section 54 of the 1990 Act, include the financial institutions 
(banks, building societies and insurance companies) which are 
already prudentially regulated, and the subsidiaries of these 
bodies whose business consists in any part in acting as trustee 
or executor. These bodies will be allowed to provide probate 
services to their clients provided that they either belong to or 
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are subject to a complaints scheme (which does not have to be 
exclusively concerned with probate services) which complies with 
such requirements as may be prescribed by regulations made by the 
Lord Chancellor. 

5. Section 55 of the 1990 Act exempts from section 23 of the 
1974 Act any person to whom exemption is granted by an ” approved 
body”. An approved body is defined In section 55(3) of the 1990 
Act to mean, "a professional or other body which Is approved by 
the Lord Chancellor under Schedule 9." Schedule 9 requires the 
Lord Chancellor to take advice on a body's application for 
approval from the Advisory Committee on Legal Education and 
Conduct and from the President of the Family Division. Having 
considered this advice, the Lord Chancellor may approve the 
application provided he is satisfied that the body has suitable 
arrangements for training and for ensuring that any person to 
whom it grants exemption from section 23 of the 1974 Act will, 
at all times while exempt, meet the conditions laid down in 
section 55(2) of the Act. These conditions are that the member 
is fit and proper, suitably trained, adequately insured, has 
arrangements to protect clients if he ceases to provide probate 
services and that he belongs to a complaints scheme which 
complies with requirements prescribed by regulations made by the 
Lord Chancellor. It will be for an approved body to ensure that 
its members adhere to the conditions laid down in section 55. 
Failure to do so may result in revocation of its approval. Both 
approval and revoking orders are subject to the affirmative 
resolution procedure and so will be subjected to scrutiny by 
Parliament. 

Background to the draft Probate Complaints Scheme Regulations 

6. The Lord Chancellor's power to make regulations relating 
to complaints about the provision of probate services by both the 
new classes of probate practitioner created under the 1990 Act 
is an important safeguard for clients of the new classes of 
probate practitioner providing one-stop services to their 
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clients. The Lord Chancellor wishes to use his powers to make 
regulations which set out the core requirements with which any 
complaints scheme must comply in order to allow those subject 
to it exemption from section 23 of the 1974 Act (see draft 
regulation 3). These core requirements will apply to complaints 
schemes for both the section 54 and section 55 probate 
practitioners. Complaints schemes will not comply with the Lord 
Chancellor's requirements if they contain lesser requirements 
than he lays down. There is, however, no reason why they should 
not contain additional requirements. 

7. It should be noted that the Lord Chancellor's regulations 
can go no further than to impose obligations on the contents of 
complaints schemes. It will be for those responsible for 
organising a complaints scheme to ensure that the obligations 
bind members of the scheme and that the scheme includes machinery 
for enforcement. A member who is expelled from a scheme for 
breaching its rules will, of course, lose the benefit of his 
exemption from section 23 of the 1974 Act. 

8. The Lord Chancellor believes that the essential requirement 
of any probate complaints scheme should be an ombudsman with 
power to investigate complaints about the provision of probate 
services and with power to award compensation to clients of 
probate practitioners. The draft Probate Complaints Scheme 
Regulations accordingly so provide (see draft regulations 4-6), 
It will be for those wishing to take advantage of the 
opportunities offered under section 54 or section 55 of the 1990 
Act to set up a new ombudsman scheme, or to amend an existing 
ombudsman scheme, for this purpose. There are existing ombudsman 
schemes, such as the Building Societies and Banking Ombudsmen 
schemes, which already cover executor and trustee services. The 
Lord Chancellor hopes that it will be possible to amend such 
schemes to cover probate services too - if, of course, that is 
what their members want. Comments are invited particularly on 
whether any of the provisions of the draft regulations will cause 
difficulty in respect of adapting existing ombudsmen schemes to 
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cover probate sexrvices and, if so, what these difficulties are. 
Comments are invited also on whether the Lord Chancellor's 
regulations should lay down requirements covering matters other 
than an ombudsman scheme and, if so, what these requirements 
should be. 

9 . It should be noted that the Lord Chamcellor has no present 
intention of using his powers under section 26 of the 1990 Act 
to make regulations extending the remit of the Legal Services 
Ombudsman to complaints concerned with the provision of probate 
services which he would not otherwise be entitled to investigate. 

Appointment of probate ombudsman 

10. Draft regulation 4(3) excludes from appointment as probate 
ombudsman any person who within the past three years has been 
involved in any capacity in the provision of any services of a 
type provided by a member of the scheme. The intention is to 
ensure that a probate ombudsman is, and can be seen to be, 
independent of those against whom complaints may be made . 
Subject to this draft regulation, there is no restriction on the 
categories of person who may be appointed to the post (see draft 
regulation 4(4)). Comments are invited on whether the proposed 
exclusion from appointment is appropriate and, if not, what any 
changes to it should be. 

Jurisdiction of probate ombudsman 

11. The basic principle here is to ensure that all complaints 
schemes provide their probate ombudsman with a sufficient 
jurisdiction. Draft regulations 5(1) and 5(5) accordingly 
require a scheme to provide for its probate ombudsman to 
investigate any complaint about the provision of probate services 
by a probate practitioner member of the scheme provided that the 
complaint is made in writing and the complainant is either a 
client of the probate practitioner or a beneficiary under an 
estate administered by the probate practitioner. 
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12. The only qualification allowed to the generality of a 
probate ombudsman's jurisdiction in relation to complaints is 
that a scheme need not require its probate ombudsman to 
investigate complaints relating to charges for probate services 
(draft regulation 5(1)). The reason for this is that the 
Government believes that such a requirement would be counter- 
productive because price controls inhibit competition and, in the 
long run, consumer choice. 

13. To save unnecessary expense for members of a scheme, 
however, the probate ombudsman is to be allowed discretion under 
draft regulation 5(3) to refuse to investigate cases within his 
jurisdiction in certain defined circumstances. For instance, 
where he thinks the complaint is frivolous or vexatious; or the 
complaint is, or was, the subject of court proceedings; or the 
complaint is still being investigated under any complaints 
procedure operated by the probate practitioner concerned; or the 
complainant has delayed unduly in bringing the complaint. In 
addition, draft regulation 5(4) allows a probate ombudsman to 
refuse to investigate a complaint where the complainant has 
refused to waive any duty of confidence owed to the complainant 
by the probate practitioner against whom the complaint is made. 



14. Comments are Invited on whether the probate ombudsman should 
have discretion to refuse to investigate particular complaints 
in circumstances other than those listed in draft regulations 
5(3) and (4); or whether any of the circumstances currently 
listed is inappropriate. If a probate ombudsman is to be allowed 
to decline jurisdiction in cases of undue delay, comments are 
invited also on whether the regulations should specify a minimum 
period which would constitute undue delay; and, if so, what this 
minimum period should be and the point from which time should 
start to run. 
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15. Draft regulation 5(6) requires schemes to provide that the 
probate ombudsman's services must be free of charge to 
complainants . 

Powers of probate ombudsman 

16. Draft regulation 6(1) sets out the powers which a probate 
ombudsman must have. These Include the power to require the 
production of documents and information relevant to his 
investigation; the power to require a probate practitioner at his 
own expense to rectify any matter giving rise to a complaint 
which he has investigated; the power to require a probate 
practitioner to pay compensation for loss, inconvenience or 
distress; and the power to require a probate practitioner to 
waive, reduce or refund fees for shoddy work. Draft regulation 
6(1 )(b) deliberately stops short of allowing a probate ombudsman 
to require a probate practitioner to prevent the recurrence of 
circumstances giving rise to a complaint. The reason is that the 
Government believes that this would be giving a probate ombudsman 
a quasi-regulatory role which is not the intention of the 
regulations . 

17. Draft regulation 6(2) permits a scheme to set a ceiling on 
payments of compensation provided that this ceiling is not less 
than £100,000. Comments are invited on whether a ceiling on 
compensation is appropriate and, if so, whether the figure of 
£100,000 is appropriate. 

18. In the interests of both the complainant and the probate 
practitioner against whom the complaint has been made, draft 
regulation 6(3) sets out the steps a probate ombudsman must take 
once he has completed his investigation into a complaint. A 
probate ombudsman is required first, to consider which, if any, 
of his powers to exercise; secondly, to send a written report of 
his conclusions and reasons for reaching them to the complainant 
and the probate practitioner concerned; and thirdly, to specify 
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in his report which of his powers he is exercising and what, if 
any, steps are to be taken by any person as a result. 

19. Membership of an appropriate probate ombudsman scheme will 
be mandatory for any probate practitioner wishing to offer 
probate services under the terms of sections 54 or 55 of the 1990 
Act. In common with other mandatory and statutory ombudsman 
schemes, draft regulation 6(4) allows a probate practitioner to 
decline to pay compensation ordered by a probate ombudsman 
provided that he undertakes to the probate ombudsman to publish 
at his own expense and in such manner as the probate ombudsman 
requires, details of the probate ombudsman's report and his 
reasons for failing to comply with it. Similar alternative 
publicity sanctions are found in other compulsory ombudsman 
schemes, such as the Building Societies Ombudsman Scheme and the 
Conveyancing Ombudsman Scheme. Where a probate practitioner 
fails to comply with an undertaking given to the probate 
ombudsman, draft regulation 6(5) allows the probate ombudsman to 
publicise, at the probate practitioner's expense, the relevant 
details himself. 
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ANNEX A 



Prcpiiranon ol' 
papers for prohaie 
etc. 

1974 c 47 



Courts and Legal Services Act 1990 c. 41 



Prohuic SCI vu f v 

54, — ( 1 ) In section 23 of the Solicitors Act 1 974 (preparation of papers 
for probate etc. by unqualified persons), the following subsections shall 
be substituted for subsections (2) and (3) — 

*'(2) Subsection (1) docs not apply to — 

(a) a barrister: 

(b) a duly certificated notary public; 

(c) the Public Trustee; 

(d) the Official Solicitor; 

(e) any institution which — 

(i) is authorised by the Bank of England, under Part 
1 of the Banking Act 1987. to carry on a deposii-takine 
business: and 

(ii) satisfies the conditions mentioned in subsection 
(2A); 

(0 any building society which— 

(i) is authorised to raise nione> from its members b\ 
the Building Societies ComiTiission under .section 9 of 
the Building Societies .Act 1986; and 

(ii) satisfies those conditions. 

(c) any insurance company which — 

(i) isauthorised under section 3 or4 of the Insurance 
Companies Act 1982: and 

(ii) satisfies those conditions; 

(h) any subsidiary (as defined by section 736(1) of the 
Companies Act 1985) of a body fallino. within paracranh 
(e),(0or(g)- ‘ 

(i) ^ whose business, or any part of whose business, 
consists of acting as trustee or executor; and 

(ii) w'hich satisfies those conditions. 

(2A) The conditions arc that the body is a member of, or 
otherwise subject to, a scheme which — 

(a) has been established (whether or not exclusively) for the 
purpose ofdcaling with complaints about the provision of 
probate ser\'ices; and 

(b) complies with such requirements as may be prescribed bv 
regulations made by the Lord Chancellor with respect to 
matters relating to such complaints. 

(3) Subsection (1) also does not apply to — 

(a) any act done by an officer or employee of a bodv corporate 
at a time wfien it is exempt from subsection ( 1 ) by virtue of 
any of paragraphs (e) to (h) of subsection (2) or by virtue 
of section 55 of the Courts and Legal Services Act 1990 
(preparation of probate papers etc.); or 



1987 c. 



l9S^c .V- 



1982 c .‘^0 



1985 c 6 
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(bj any aci done by any person at the direction and under the 
supervision of another person if — 

(i) that other person was at the time his employer, a 
partner of his employer or a fellow employee; and 

(ii) the act could have been done by that other person 
for or in expectation of any fee. gain or reward without 
committing an offence under this section. 

(4) For the avoidance of doubt, where a person does any act 
which would constitute an offence under subsection (1) but for an 
exemption given to him by this section or by or under any other 
enactment, he shall not be guilty of an offence under section 22 by 
virtue of having done that act.” 

(2) In section 115 of the Supreme Court Act 1981 (grants to trust 
corporations) the following subsection shall be added at the end — 

“(4) Subsections (I) to (3) shall also apply in relation to anv bod\' 
which IS exempt from the provisions of section 23(1) of the Soficitors 
Act 1974 (unqualified persons not to prepare papers for probate etc.) 
by virtue of any of paragraphs (e) to (h) of subsection (2) of that 
section.” 

(3) If a person who applies for any grant of probate or letters of 
administration — 

(a) makes a statement in his application, or supports his application 

w ith a document, which he knows to be false or misleading in a 
material particular; or 

(b) recklessly makes a statement in his application, or supports his 
application with a document, which is false or misleading in a 
material particular, 

he shall be guilty of an offence. 

(4) .Any person guilty of an offence under subsection (3) shall be 
liable — 

(a) on conviction on indictment, to imprisonment for a term not 
exceeding two years or to a fine or to both; 

(b) on summary conviction, to imprisonment for a term not 
exceeding six months or to a fine not exceeding the statutory 
maximum or to both. 

(5) In subsection (3) “letters of administration” includes all letters of 
administration of the effects of deceased persons, whether with or without 
a will annexed, and whether granted for general, special or limited 
purposes. 
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C. 41 



Prcparauon oT 
probate papers 
etc: exemption 
from section 23( 1 ) 
of Solicitors Act 
1974. 

1974 c. 47. 

(a) that his business is, and is likely to continue to be, carried on by 

fit and proper persons or, in the case of an individual, that he is 
a fit and proper person; 

(b) that he, and any person employed by him in the provision of 
probate services, is suitably trained; 



55. — (1) The provisions of section 23(1) of the Solicitors Act 1974 
(preparation of papers for probate etc. by unqualified persons) shall not 
apply to any person to whom exemption from those provisions is granted 
by an approved body. 

(2) An approved body may only grant such an exemption to a person 
who is one of its members and who satisfies it — 



(c) that satisfactory arrangements will at all times be in force for 

covering adequately the risk of any claim made apinst him in 
connection with the provision of probate services by him, 
however arising; 

(d) that he is a member of, or otherwise subject to. a scheme which — 

(,i) has been established (whether or not exclusively) for the 
purpose of dealing with complaints about the provision of 
probate services; and 

(ii) complies with such requirements as may be prescribed 
by regulations made by the Lord Chancellor with respect to 
matters relating to such complaints; and 

(e) that he has in force satisfactory arrangements to protect his 

clients in the event of his ceasing to provide probate services. 

(3) In this section “approved bod}'" means a professional or other 
body which is approved by the Lord Chancellor under Schedule 9. 

(4) The approval of any body under Schedule 9 may be revoked under 
that Schedule. 
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Section 55. 



SCHEDULE 9 
Probate 

Advice from the Advisory Committee 

1 . — ( 1 ) Where the Lord Chancellor receives an application from a professional 
or other body (“the applicant”) for approval under this Schedule, he shall refer 
the application to the Advisory Committee. 

(2) It shall be the duty of the Advisory Committee to consider the application 
and to give to the Lord Chancellor such advice as it considers appropriate. 



Advice from the President of the Family Division 

2. — (I) When the Lord Chancellor has received the Advisory Committee's 
advice he shall refer the application, together with that advice, to the President 
of the Family Division. 

(2) It shall be the duty of the President to consider the application, in the light 
of that advice, and to give to the Lord Chancellor such advice as he considers 
appropriate. 

f 3) If the President asks the Committee to give him advice with respect to the 
application, it shall be the duty of the Committee to do so. 



Information to be supplied by applicant 

3, The applicant shall provide the Lord Chancellor, the Advisory Committee 
and the President with any information that they may reasonably require. 



Approval by Lord Chancellor 

4. Having considered the advice given to him by the Advisory Committee and 
by the President, the Lord Chancellor may by order approve the application if. 
but only if, he is satisfied that the applicant has in force suitable arrangements— 

(a) for training; and 

(b) for ensuring that any person to whom the applicant grants the 
exemption mentioned in section 55(1) will at all limes, while exempt, 
comply with the requirements of section 55(2)(a) to (e). 

Refusal to approve 

5. — < 1 ) If the Lord Chancellor proposes to refuse the application he shall give 
the applicant written notice of his proposal. 

(2) The notice shall — 

(a) give the Lord Chancellor's reasons for proposing to refuse the 
application; and 

(b) inform the applicant of the effect of sub-paragraph (3). 

(3) Where such a notice is served, it shall be the duty of the Lord Chancellor, 
before determining whether to grant or refuse the application, to consider any 
representations duly made by the applicant. 

(4) For the purposes of sub-paragraph (3), representations are duly made if— 

(a) they are made to the Lord Chancellor before the end of the f)criod of 28 

days beginning with the day on which the notice is served; and 

(b) unless the Lord Chancellor directs in a particular case, they are in 
writing. 
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(5) If ihc Lord Chancellor refuses ihc applicaiion he shall give nonce lo ilic 
applicant in writing. 

(6) Any notice given under sub-paragraph (5) must give the Lord Chancellor's 
reasons for refusing the application. 



Revocation of approval 

6. — (1) The revocation of any approval given under this Schedule shall be by 
order (“a revoking order”) made by the Lord Chancellor. 

(2) A revoking order may only be made if — 

(a) the approved body has made a written request to the Lord Chancellor 

asking for it to be made; 

(b) the approved body has agreed in writing to its being made; or 

(c) the Lord Chancellor is satisfied that the circumstances at the time when 

he is considering the question arc such that, had that body then been 
appivinc to become an approved body, its application %NOuld have 
failed. ^ 

(3) A revoking order may make such transitional and incidental proMSion as 
the Lord Chancellor considers necessary or expedient. 

(4) Where a revoking order is made- 

la) the exemption granted to any person by the body with respect to vv horn 
the order is made shall cease to have etTeci. subject to an\ tranMtion.i' 
provision made bv the order; and 

(b) the Lord Chancellor shall — 

u) give the bod\- w ith respect to whom the order is made wruicn 
nonce of the making of the order; 

(it) lake such steps as are reasonably practicable to bring the 
making of the order to the attention of members of iliai body; and 

(iii) publish notice of the making of the order in such manner as 
he considers appropriate for bringing it to the aiieniion of persons 
(other than those members) who. in his opinion, arc likely to be 
affected by the order. 



Role of ihc Aflvisorv Conmiitiee 

7. — ( 1 ) Where the Lord Chancellor is considering whether to make a revoking 
order by virtue of paragraph 6(2)(c)— 

(a) he shall seek the advice of the Advisory Committee; and 

(b) the Advisory Committee shall carry out such investigations w iih respect 
to the approved body as it considers appropriate. 

(2) Where — 

(a) the Lord Chancellor has not sought the advice of the Advisory 
Commiuce under sub-paragraph { 1 ); but 

(b) the Advisory Commiuce has reason to believe that there may be 
grounds lor recommending that a revoking order be made under 
paragraph 6(2)(c) with respect lo an approved body, 

it may carry out such investigations with respect lo the approved body as it 
considers appropriate. 

(3) If. on concluding an\ investigation carried out und.;r sub-paragraph ( 1 1 or 
f2). the Advisory Committee considers that there arc grounds for recommending 
the making of a revoking order with respect to the approved body concerned, it 
shall advise iho Lord Chancellor accordinglv. 
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Duly 10 comp>y wiili requests for informa lion 

8. ( 1 ) Where the Advisory Commiuec is carrying oui an invesiigation under 

paragraph 7 it ma\ require the approved body concerned to provide it with such 
information, including copies of such documents, as it may reasonably require 
for the purposes of the investigation. 

(2) No person shall be required under sub-paragraph (1) to provide any 
information, or produce any copy of a document, which he could not be 
compelled to provide or produce in civil proceedings before a court. 

(3) Where an approved body fails, without reasonable excuse, to comply with 
a request made to it by the Committee under sub-paragraph (1), paragraph 
6(2)(c) shall be taken to have been satisfied in relation to that body. 



Notice to approved body 

9. — (1) If the Advisory Committee advises the Lord Chancellor that there arc 
grounds for recommending the making of a revoking order with respect to an 
approved body, the Lord Chancellor shall send written notice of that advice, and 
of the effect of such an order, to that body. 

{2) Any such notice shall invite the approved body to make representations in 
writing to the Lord Chancellor or such person as he may appoint for the purpose. 

(3) Any such representations must be made before the end of the period of 
three months beginning with the date on which the notice was given. 



Notice to members of approved body 

1 0. — ( 1 ) Where — 



(a) the Lord Chancellor has given notice to an approved bodv under 
paragraph 9(1); or 



(b) is proposing to make a revoking order with respect to an approved 
body, by virtue of paragraph 6(2)(a) or (b), 

he shall take such steps as are reasonably practicable to bring the matter to the 
attention of the members of the approved body and of any other persons who. in 

his opinion, are likely to be affected by any revoking order made with respect to 
that body. ^ 



(2) An>' such steps shall include inviting those members and other persons to 
make representations to the Lord Chancellor or (as the case may be) to the 
person appointed by him for the purpose. 

(3) Any such representations — 

(a) shall, except in such circumstances as the Lord Chancellor mav SDccifv 

be in writing; and ^ ^ 

(b) must be made before the end of the period of three months beginning 
with such date as may be fixed by the Lord Chancellor. 



Consideration by Lord Chancellor and President 

1 1 .— < 1 ) 1 1 shall be the duty of the Lord Chancellor to consider— 

(a) any^advice given to him by the Advisory Committee under paragraph 7; 

(b) any representations duly made under paragraph 9 or 10. 

(2) Having done so, the Lord Chancellor shall— 

(a) send to the President a copy of any such advice and of any such 

representations (including a note of any ora! representations); and 

(b) inform the President of his view as to whether or not a revoking order 
with respect to the approved body concerned should be made. 



Printed image digitised by the University of Southampton Library Digitisation Unit 



Cnuns and Legal Services Act 1990 



c. 4 ] 



(3) It shall be the duty of the President — 

(a) to consider the information sent to him by the Lord Chancellor; 

(b) to inform the Lord Chancellor of his own decision in the matter; and 

(c) to gi\c his reasons, in writing, for his decision. 

(4) No revoking order shall be made with respect to the approved body unless 
the Lord Chancellor and the President agree that it should be made. 
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ANNEX B 



DRAFT STATUTORY INSTRUMENTS 



1991 No. 

LEGAL SERVICES 

The Probate Complaints Regulations 1991 



Made - - - - 


199 


Laid before Parliuineni 


199 


Coming into force 


199 



The Lord Chancellor, in exercise of the powers conferred on him by section 23(2A)(b) of the 
Solicitors Act 1974(a) and section 55(2)(d)(ii) of the Courts and Legal Services Act 1990(b), 
hereby makes the following Regulations: 



Citation and commencement 

1. These Regulations may be cited as the Probate Complaints Regulations 1991 and shall come 

into force on 1991. 

Interpretation 

2. In these Regulations, unless the context otherwise rcquircs- 

'‘probatc ombudsman" means a person appointed as ombudsman by a scheme in accordance 
with regulation 4; 



(a) 1974 C.47. 

(b) 1990 C.41. 
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"probate practitioner" means a person to whom section 23(1) of the Solicitors Act 1974(a) 
docs not apply either by reason of section 23(2)(e)-(hj of that Act or by virtue of section 
55 of the Courts and Legal Services Act 1990(b); 

"probate services" means the drawing or preparation of any papers on which to found or 
oppose a grant of probate or a grant of letters of administration and the administration of the 
estate of a deceased person; 

"scheme" means a scheme which has been established (whether or not exclusively) for the 
purpose of dealing with complaints about the provision of probate services by probate 
practitioners. 

3. The requirements in the following regulations arc those with which a scheme must comply 
for the purposes of section 23(2A)(b) of the Solicitors Act 1974 and section 55(2)(d)(ii) of the 
Courts and Legal Services Act 1990. 

Appointment of probate ombudsman 

4. “(1) A scheme shall provide for the appointment of a person to investigate complaints about 
the provision of probate scr\'ices by probate practitioners who arc members of, or otherwise subject 
to, that scheme. 

(2) The title or description of the person so appointed shall include the words "probate 
ombudsman". 

(3) No person shall be appointed a probate ombudsman if he is, or has at any time within the 
period of three years ending with his appointment been, involved in any capacity in the provision 
of any services of a type provided by a member of the scheme. 

(4) Subject to paragraph (3), the appointment of a probate ombudsman shall not be restricted by 
reference to any occupational skill or requirement or by membership of any professional or other 
body. 

Jurisdiction of probate ombudsman 

5.-(l) A scheme shall require its probate ombudsman to investigate any complaint which is 
properly made to him and which relates to the provision of probate services by a probate practitioner 
who is a member of, or otherwise subject to, that scheme, except that there shall be no obligation 
for a scheme to require its probate ombudsman to investigate complaints relating to the charges 
■nadc by probate practitioners in connection with the provision of probate services. 

(2) Where a probate ombudsman investigates a complaint in accordance with paragraph (1), he 
may also investigate the manner in which (if at all) the complaint has been handled by the probate 
practitioner against whom it is made. 
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(b) 1990 C.41. 
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(3) A probaic ombudsman may refuse to investigate a complaint in any ease where it appears 
) him that - 

(a) the complaint is frivolous or vexatious; 

(b) the complaint involves any issue which is being or has been determined by a court; 

(c) any procedure for investigating complaints that is maintained by the probate 
practitioner against whom the complaint is made has not been exhausted; or 

(d) there has been undue delay on the part of the complainant in bringing the complaint. 

(4) A probate ombudsman may refuse to investigate a complaint in any case where the probate 
practitioner against whom the complaint is made owes the complainant a duty of confidence which 
the complainant refuses to confirm in writing may be waived for the purposes of the investigation. 

(5) For the purposes of this regulation, a complaint is properly made if it is in writing and the 
complainant is a client of a probate practitioner or a beneficiary under any estate administered or 
being administered by a probate practitioner. 

(6) A probate ombudsman's services arc to be available free of charge to complainants. 
Powers of probate ombudsman 

6.-(l) A probate ombudsman shall have power to require - 

(a) the production to him of any information and documents relevant to any investigation 
being conducted by him; 

(b) a probate practitioner at his own expense to take whatever steps appear to the probate 
ombudsman to be necessary' to rectify any matter giving rise to a complaint that he has 
investigated; 

(c) a probate practitioner to pay compensation where loss has been suffered by, or 
inconvenience or distress has been caused to, any person as a result of any matter in 
respect of which a complaint made against that probate practitioner has been 
investigated by the probate ombudsman under the scheme; and 

(d) where it appears to him that the probate services provided by a probate practitioner arc 
not of the quality that could reasonably be expected of such a practitioner, that probate 
practitioner to waive (wholly or in part) the right to recover his fee for those services 
or, where payment for those services has already been made, to refund the whole or 
any part of that payment. 

(2) A scheme may provide that any compensation that its probate ombudsman requires to be paid 
under paragraph (1) is not to exceed a maximum amount specified in the scheme, provided that such 
maximum amount shall not be less than £100,000. 

(3) Once he has completed his investigation into a complaint, a probate ombudsman shall - 
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(a) consider whether to exercise any of his powers in paragraph (1); 

(b) send a written report of his conclusions (and of his reasons for reaching those 
conclusions) to the complainant and to the probate practitioner against whom the 
complaint was made; 

(c) specify in that report which (if any) of his powers in paragraph (1) he is exercising and 
the steps that are to be taken by any person in consequence of any such exercise. 

(4) A probate practitioner who is required by a probate ombudsman to pay compensation under 
paragraph (1) shall be relieved of the obligation to comply with that requirement upon his 
undertaking in writing to the probate ombudsman within 28 days of the date of the report containing 
the requirement that he will, within three months of the date of that report and at his own expense 
and in such manner as may be required by the probate ombudsman, publish details of the report and 
of his reasons for failing to comply with the compensation requirement. 

(5) Where a probate practitioner fails to comply with an undertaking given to a probate 
ombudsman under paragraph (4), the probate ombudsman shall, at the expense of that practitioner, 
take such steps as he considers reasonable to publicise that failure. 



EXPLANATORY NOTE 

(This note is not part of the Rules) 



Sections 54 and 55 of the Courts and Legal Services Act 1990 contain provisions which in effect 
permit certain bodies and individuals to provide probate services if they are members of, or are 
otherwise subject to, a scheme which has been established (whether or not exclusively) for the 
purpose of dealing with complaints about the provision of probate services and which complies with 
requirements prescribed by the Lord Chancellor. These Regulations prescribe the requirements with 
which such a scheme must comply. 
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ANNEX C 



PROBATE COMPLAINTS SCHEME REGULATIONS : LIST OF CONSULTEES 



Abbey National pic 
Association of British Insurers 
Association of Corporate Trustees 
Association of Mortgage Lenders 
Attorney General 
Bank of England 
Banking Ombudsman 

Bar Association for Commerce, Finance and Industry 

Barclays Bank pic 

British Bankers Association 

British Bankers Association Personal Financial Management 
Committee 

British Insurers and Investment Brokers Association 

British Legal Association 

Building Societies Association 

Building Societies Commission 

Building Societies Ombudsman 

Chartered Association of Certified Accountants 

Consultative Committee of Accountancy Bodies 

Consumers Association 

Council for Licensed Conveyancers 

Council of Mortgage Lenders 

C P Hood Esq 

Department of Trade and Industry 

Faculty Office of the Archbishop of Canterbury 

Finance Houses Association 
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Halifax Building Society 
Hicks and Co 
HM Treasury 

Institute of Chartered Accountants in England and Wales 

Institute of Consumer Advisers 

Institute of Directors 

Institute of Legal Executives 

Insurance Brokers Registration Council 

Insurance Ombudsman 

Law Commission 

Law Society of England and Wales 
Law Society of Northern Ireland 
Law Society of Scotland 
Legal Services Ombudsman 
Life Insurance Asssociation 
Lloyds Bank pic 

Lord Chancellor’s Advisory Committee on Legal Education and 
Conduct 

Midland Bank pic 

National Association of Citizens Advice Bureaux 

National Consumer Council 

National Federation of Consumer Groups 

National Westminster Bank pic 

Northern Ireland Court Service 

Northern Ireland Office of Law Reform 

Notaries Society 

Office of Fair Trading 

Official Solicitor 

Old Chestnuts Probate and Trust Service 
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President: of the Family Division 

Principal Registry of the Family Division 

Prudential Corporation pic 

Public Trust Office 

Registry of Friendly Societies 

Review Committee on Banking Services 

Scottish Law Commission 

Scottish Conveyancing and Executry Practitioners Board 

Scottish Legal Services Ombudsman 

Scottish Office, Home and Health Department 

Society of Licensed Conveyancers 

Society of Public Notaries of London 

Touche Ross and Co 

Treasury Solicitor 

TSB Group pic 

Welsh Consumer Council 

Woolwich Equitable Building Society 
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